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ANALYSIS OF THE LEGAL IMPLICATIONS OF THE RECOMMENDATIONS 
OF THE PLANNING ACT REVIEW COMMITTEE 


INTRODUCTION 


To assist the government in examining certain areas of 

the PARC Report, Mr. G. J. Smith, Q.C., a lawyer in 

private practice with extensive experience in planning 

and municipal law was retained to conduct investigations 
into the legal implication of two of PARC's recommendations. 


Specifically, Mr. Smith was asked to examine: 


1/ Ontario Municipal Board 


The recommendations contained in Chapter 10 of the 
PARC Report that would restrict the grounds of 

appeal to the Ontario Municipal Board on any planning 
matter to whether a municipal council's behaviour in 
reaching or failing to reach a decision was unfair or 
unreasonable, or that the council acted or failed to 
act on the basis of information or advice that was 
incorrect or inadequate. 


In examining this matter and other related recommenda- 
tions in Chapter 10, to also examine the complexities 

of the proposed appeal process including the time 
factor, to analyse and discuss the major differences 
between the proposed and existing systems, and point 

out any major problems in law or administrative practice 
which might be created by the recommendations. 


The examination should also take into account the 
recommendations relating to the role of the Ontario 
Municipal Board in the municipal planning process 
made in the Report of the Select Committee on the 
Ontario Municipal Board, 19/72. 
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Mr. 
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The recommendation contained in Chapter 6 of the 
PARC Report that the provisions contained in 

section 19 of The Planning Act which provides 

“egal status’ ‘to official plans vemdeletedmane 
replaced with a provision whereby municipal councils 
and all municipal bodies should be required instead 
to "have regard for" the adopted municipal planning 
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The investigation should determine whether the 
"Vhave: regard for “proposal 15. as Unesrepore 
states, “an accepted legal convention”, and just 
what manner of legal onus, if any, would be placed 
on a council by the use of this wording. 


In addition, the report should discuss whether the 
Suggested change of wording would eliminate any of 
the existing problems that are identified by PARC 

as arising from the present section 19 and what new 
problems, af any. might develop asares uit. 0 fees nd 
the "have regard for" wording. 


Snvth- si report to the Minisitry was ans them torneo) mune 


letters, one on each of the two subject areas. "These are 


reproduced essentially in the same form as submitted. 


TO: Ministry of Housing 


en. a, us Smith, O.C. 
Weir and Foulds 


KE: Analysis of Legal Implications of the 
Recommendations of the Planning Act 
Review Committee: 


Ontario Municipal Board 


It is appropriate at the outset to state certain 
assumptions which should be appreciated in determining 
the weight to be given to the opinions expressed. 


Firstly, in Ontario we do not have the constitutional 
safeguards which will permit the Courts to intervene in 
very many cases to prevent injustice or undue hardship. 
While at common law by-laws might be struck down as 

being unreasonable, the Municipal Act has specifically 
eliminated that as a ground of attack and our Court of 
Appeal has applied this standard-of non-intervention to 
the exercise of powers under The Planning Act. In this 
vacuum the Ontario Municipal Board has played a very 
important role in preventing undue hardship in circum- 
stances where there was no other recourse. It has over 
the years developed a philosophy which has been of 
comfort to both ratepayer and developer interest groups 
depending upon the then current attitudes of the dominant 
groups within municipal Councils. Obvious examples are 
the positions taken by the Board in connection with 
protection of single-family areas from inappropraite high 
density development, the insistence of the Board upon 
policies which will permit an owner to use his property 
although designated for some public purpose in the event 
it is not acquired by the relevant public authority, and 
the recognition given by the Board to the reliance placed 


upon or commitments made in reliance upon representations 


made by municipalities. 


These are matters which go beyond and which are unrelated 
to the behaviour of Council in reaching or failing to 
reach a decision or in the information considered by 
Council. Municipalities generally recognize the 
Significance of the Board's role in this regard: "Sehisaae. 
a restraining influence. The government will have to 
determine whether rights such as I have described if 
worthy of protection, can be adequately protected  1nmoagae 
other way or whether they should be subservient tovthe 


aspirations tor local autonomy. 


Secondly, the Committee appears to view the primary issue 
as resolving the conflict between aspirations for local 
autonomy and the Board's role as an instrument of provincial 
policy. I recognize that the role which thes boavdagnas 
played from time to time in respect to implementing 
provincial policy has attracted much criticism.) (fiat 
political issue. What is important from a lawyer S scam 
point is that there be an appreciation for the role played 
by the Board in the other areas referred to. The 
Committee has, in my view, overemphasized the role which 
the Board and the Province have played in seeking to 
ensure that the right planning decision is made and taimea 
to give sufficient weight to the Board's role in ensuing 
a just and consistent result. While one might make a 
political decision to sacrifice a provincial View of wher 
is good planning throughout the Province, one must not 
lose sight vof the Board's: other role. 


It 1s not difficult to envisage the Courts developina 
new concepts of "bad faith" to replace the supervisory 
Jurisdiction of the Board: if 1tsepowerss 7 nen regard 
were to be eliminated. For example, if there were no 


"appeal" on the merits the Courts might reconsider their 


declining of jurisdiction to strike down zoning by-laws 
as unreasonable. Unlike the Municipal Act, there is no 
express statutory prohibition preventing the Court from 
striking down a by-law as unreasonable. Abrupt policy 
changes might be construed as being in bad faith having 
regard to commitments made on the faith of earlier 
policies. Different principles might be applied on 
issues of bias. Until now the Courts have relied upon 
the Board to provide the necessary protection. 


Thirdly, the Committee recommendations assumed that a 
municipal Council, if vested with this broader authority, 
would shed its political role and become a dispassionate 
Judge divorced from campaign promises and pressure groups. 
This expectation is unrealistic. Moreover, it has not 
been the experience of the bar that any municipal 

Council has taken kindly to criticisms from the Ontario 
Municipal Board. This makes me sceptical of any appeal 
procedure which depends for its ultimate force upon a 
municipal Council embracing criticisms from the Ontario 
Municipal Board and voluntarily undertaking to implement 
its recommendations. In many areas today the planning 
process operates successfully on the confontation approach 
with good and fair results being achieved through 
compromise only because both sides know that there is an 
ultimate arbiter. 


A good example of the futility of an inquiry and reporting 
procedure where the authority has no obligation to abide 
by the report can be found in the inquiry procedure under 
the Expropriations Act. There are numerous examples of 
situations where Inquiry Officers have found that 

proposed expropriations are not "fair, sound and reason- 
ably necessary in the achievement of the objectives of 

the expropriating authority" and the authority has 
Summarily determined to proceed with the expropriation 
notwithstanding, such reports. There is even a recent 


example of a provincial agency refusing to tender 


evidence upon such an inquiry in respect to an issue 
which had been determined by the Ontario Court of 
Appeal to be relevant. The agency appeared to be 
prepared to risk the wrath of the Inquiry Officer 
knowing that his report was not binding. 


Turning to the Committee recommendations more speci- 
fically, the proposed change in the role of the Ontario 
Municipal Board whereby it would become merely an 
inquiry and recommending body has serious legal 
implications in respect to the principles of "natural 
justice”. Our Courts have characterized (ine ezoniie 
process aS “quasi-judicial. When so ¢havacvcmeaccr 
in the absence of statutory provision to thescontrany. 
the common law requires that anyone whose rights may 
be affected by that process be given a hearing. 

The Court of Appeal in Zadrevec v. City of Brampton, 
[1973] 3-0.R. 498 (C.A.) fotind that this requirenene 
of natural justice before a municipal Counc! Lewas 
inapplicable where there was a right to a hearing 
before the Ontario Municipal Board and the Board had 
the power to prevent the by-law from coming into 
TORCe. 


The system of hearings proposed in the Committee 
recommendations would, in my opinion, undermine the 
reasoning of the Court of Appeal and, in the absences: 
a specific provision in the legislation. would» ouerome 
back to the common law position requiring a hearing. I 
recognize one might argue that the reasoning of the 
Court of Appeal in Zadrevec v. City of Brampton could 
still apply because of the supervisory jurisdiction 
exercised by the Minister. However, the Minister's role 
applies only in respect to one aspect of the Councrnas 
deliberations. In the absence of specific legislative 
provision, it is my view that the Court would impose 
such an obligation upon the Minister. In any event, 
the recommendations of the Committee are predicted upon 
members of Council having applied an independent judge- 
ment with a full appreciation of all relevant facts. 


Any amending legislation should address itself specifically 
to this point and to the role of the Minister with 
particular reference to whether the Minister is under 

an obligation to conduct a hearing. 


The right to a hearing could have serious consequences 
both in respect to the procedures of municipal Councils 
in considering zoning by-laws and in respect to the new 
avenues for Court challenges which would be available. 
Some examples of possible bases for attack suggested by 
existing precedent are: 


(i) Members of Council making the ultimate decision 
may be required to have participated in each and 
every one of the prior meetings at which the 
matter was considered with each member being 
present at all times during all representations; 
if this rule were applied to current Council 
deliberations, tnere would be very few instances 
where a quorum could be assembled for the final 
decision. 


(ii) Members of Council who have taken public positions 
on particular issues may be disqualified from 
participating in Council's deliberations on the 
grounds of bias. 


(iii) Council's members may be disqualified by or 
prevented from discussing or receiving representa- 
tions in respect to zoning issues except at 
Council's formal hearings; it would be as improper 
for a ratepayer to seek to get his point across 
to his local councillor privately as it would be 
for a lawyer for one of the contending parties 
before the Ontario Municipal Board to discuss 
the merits of an application privately with a 


Board member. 


(iv) It would be incumbent upon Council to permit 
the calling of evidence and the cross-examination 
of witnesses including the cross-examination of 
staff planners before Council. Apart from the 
fact that it would be physically impossible for 
a municipal Council to find enough imew@co 
conduct such hearings together with its other 
business. municipal Councils are not stramedmiigis 
having regard to their changing membership, will 
they ever become SUTTIclently ex pemmenceam re 
conduct hearings in such a manner as mot mre 
give Scope for a challenge an ties Courcomeo 


their proceedings. 


(v) In the absence of further statutory cClarificaulone 
the decision of the Divisional Court in Ke 
Hershoran and City of Windsor (1973 )y 1 Om Reeecas 
291 at 3125 affirmed (1974) 33 G5 awed) waz 
Suggests that notwithstanding the provisions of 
Section 3(2)(h) of the Statutory Powers Procedure 
Act., 1971, that Act would apply stor a mune lima 
Council when it is required to act quasi-judicial ly 
in the exercise of its legislative: tunearons- 


An immediate reaction to the concerns I have listed 
above would be to draft new legislation so as to make 
Clear that attack could not be taken Upon Council pre 
ceedings on such grounds. However, it is my view that 
a requirement that Council act in accordance with unose 
requirements is fundamental to the Committee recommendations 
as to the role of the Ontario Munteipale Board asnan 
appellate body. The very requirements which would be 
inappropriate or troublesome to proper consideration of 
such a matter by a municipal Council sare those whien 
have been developed to insure that the behaviour of a 
body exercising such authority is not “unreasonables on 
unfair" and that such authority does not act upon 


1 1 e ° ° e ° 
Incorrect or inadequate information or advice". These 


principles are an attempt by the Courts and latterly 
by the legislature to define some minimum standards to 
be applied in the consideration of such matters to 
insure a modicum of "natural justice". 


Looking at the matter from a non-legal vantage, if one 
did not have the right to a full hearing before a 
municipal Council including the right to call witnesses 
and cross-examine, there would be very few cases which 
would not be sent back by the Ontario Municipal Board 
for further consideration on the ground that "the 
Council acted on incorrect or inadequate information or 
advice". Further, the principle that local autonomy 
should be given weight when it makes a decision based 
upon correct and adequate information and advice can 
only have validity when all of the members of Council 
participating in that decision have that information 
and advice. Thus, on principle, and without regard to 
any legal precedent, it is a logical conclusion that 
those who are to make such a final decision should have 
participated in all proceedings and should not be 
influenced by private representations or lobbying which 
do not form part of the record to be tested for adequacy 


and accuracy. 


It is my view that this aspect of the Committee's 
recommendation is unworkable in practical terms. The 
Committee does not question the right of individuals to 
"natural justice" but suggests a procedure which would 
only work in a perfect world which would not need the 


Ontario Municipal Board. 


Turning directly to the two proposed grounds of appeal, 

I am unclear as to what the Committee intended to 

encompass by unreasonable behaviour on the part of 

Council. The use of the word “unreasonable” in conjunction 
with “unfair" suggests that the Committee is concerned 

with something more than the conduct of the proceedings 
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before Council. I have indicated earlier that the 
Courts have to date declined to intervene in planning 
matters upon grounds of unreasonableness but that 

this attitude might be different if the structure of 
The Planning Act were to be changed. If the government 
were prepared to implement the Committee recommend- 
ations, considerable care would have to be taken to 
insure that redrafting of the leqisiation.dacenor 
inadvertently encourage judicial review or the yeasan- 
ableness of Council action. While I personally bel reve 
that some sort of review is necessary, I do not think 
it practical to abandon this jurisdiction (to thescourm. 
and would hope that if the Committee's recommendations 
were to be pursued that the Board's appellate juris- 
diction include the power to consider cases where it 

is alleged that the decisions of Council and not merely 
its behaviour were unreasonable. 


Again; I have difficulty with the distinction drawn 
paragraph 10.11 between "extreme violations of the 

process requirements" which are said to be matters for 

a Court determination and "grievances against less 

extreme but still unfair or unreasonable Counci!? behav voum 
which should be determined by the Ontario Municipal 

Board. At the present time, in the absence of bad faith 

or illegality the Courts will generally defer to the 
Ontario Municipal Board. However, if there is a dual 
jurisdiction for challenging improper behaviour with 

the standard being a matter of degree, there is no doubt 

in my mind that lawyers would prefer the Court route 

and would be successful in interesting the Gourtsein 
assuming jurisdiction in more cases than contemplated by 
the Committee. I say that a Court route would be 

preferred because of the subordinate role being recommended 
for the Ontario Municipal Board. These observations are~ 
to some extent speculative because I have difficulty 
appreciating the distinction proposed by the Committee. 


However, I proceed on the premise that where there is no 
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alternative remedy the Courts have to date overcome 
efforts to preclude their intervention to prevent 
injustice. 


At the present time, there is no statutory restriction 
upon the scope of considerations relevant to the 
exercise by the Board of its power to review municipal 
decisions. With respect, the recommendations of the 
Committee do not give proper recognition to the self- 
imposed restrictions adopted by the Board as a matter 
of policy in exercising these powers. As a general 
rule, the Board will not interfere with the exercise 
of a Council's discretion unless it is demonstrated 
that Council's action was not clearly for the greatest 
common good, that it created an undue hardship, that 
some private right was unduly interfered with or 
denied, that the Council acted arbitrarily on in- 
correct information or advice or otherwise improperly. 
See Re Hopedale Developments Limited and Town of 
Oakville, [1965] 1 0.R. 259. The Board has for the 
most part restricted itself to the appellate function 
recommended by the Committee and has required parties 
contesting decisions of municipal Councils to demon- 
Strate that a case has been made out on the basis of 
those principles to justify its interference with the 
decision of an elected Council. Depending upon what 
is encompassed by "unreasonable behaviour" these 
principles are not that much different from the 
principles which would be applied by the Board in 

the exercise of an appellate jurisdiction as proposed 
by the Committee in determining whether a Council 
decision was “unreasonable or unfair" or based upon 
"incorrect or inadequate information". While it is 
difficult to define these two concepts, it is my 

view that the jurisdiction that would be specifically 
imposed may, with a generous Court interpretation, be 
broader than the actual jurisdiction asserted by the 
Board in practise under the present legislation. 
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I have already indicated the problems involved in 
ensuring that each member of Council participating 

in the final decision have all of the relevant infor- 
mation so that a Council decision could not be said 

to be subject to reconsideration on the basis that 

the Council acted on incorrect or inadequate infor- 
mation or advice. This is only one aspect of the 
administrative problem at the municipal levels asiie 
Committee has recommended under paragraph 10.40 that 
there be a record of Board proceedings. In my view it 
would be less important to have a record of Board 
proceedings than to have a record of Council pro- 
ceedings if the Board 1S to exercise a truly appejlmiave 
function. How can one establish what information was 
before the Council by way of witnesses and exhibits 

if there is not a proper record... AS most zoninGe mauve. 
proceed over a number of meetings and a long period of 
time, the necessity of such a record is all the more 
important to determine what was said on any particular 
issue. In the absence of such a record, the role of 
the Board could become impossible as it would have to 
establish as a preliminary matter what evidence was in 
fact tendered to the Council. The cost implications of 
Such a records would wbesscanute Cant. 


On contentious planning issues there are generally 
divergent planning opinions. It would be unseemly 

for Council to have to pass wpon. the, credibilicyeot 
contending opinions put forward by its owns taeda ud 
those of proponents. It 1S one thing, for aumumieipan 
Council to elect in a particular case to disregard the 
recommendations of Staff. It is another thingstomeie 
to have to make a decision on the merits of contending 


planning opinions following cross-examination and a 
hearing. 


Presumably the Committee recommendations are intended 
to prevent the Board from reviewing findings of credi- 
bility. In such an event, the Board would have no 
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function in extreme cases where Council's decision has 
been based upon a clearly erroneous planning assump- 
tion unless jurisdiction could be asserted on the 
basis that Council's behaviour was unreasonable. 
However, the Courts have taken the view that an 
appellate body should not interfere where findings 
of fact are involved if there is some evidence upon 
which a decision could be based. It is a moot point 
what respect a Court would give such findings of 
fact in a hard case if the Board took a narrow view 
of its jurisdiction. I can envision much litigation 
based upon jurisdictional arguments. 


In paragraph 10.3 the Committee has emphasized the 
functions of the Board as a provincial agency insuring 
that municipal planning actions do not impair provincial 
interests nor infringe upon the civil liberties of 
persons affected by the municipal planning decisions. 
It is my view that the protection of provincial 
policies is not as important as the protection of 
civil liberties. There is adequate recourse for the 
Province either as a participant in hearings or by 

way of appeal to the Cabinet to insure that its 
interests are not impaired. However, the Board cannot 
adequately protect civil liberties if it is prevented 
from addressing the merits of a particular proposal 
and is restricted simply to ensuring that Council was 
aware of the impact of its actions upon a particular 
individual. 


One of the Committee's concerns is that non-elected 
persons are sitting in judgment on the decisions of 
elected Councils. One should note that the Minister 
would not be able to give personal attention to each 
matter referred to him for decision under the 
Committee's recommendations. This would result in 
the transfer of power from one non-elected group of 
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provincial appointees to another: from a “PU Dares 
administrative tribunal to provincial civil servants 
who are clearly more directly responsible to and 
instruments of the provincial government. Whatever 
confidence the Board enjoys in the public perspective 
at the present time derives entirely trom 1ts=erela- 


tive independence. 


A good part of ‘the present concern with the rollemoy 
the Board is the result of the delays in the planning 
process. “It 1S my View that so long=@dsonesaccep ts 
the principle of “participatory democracy = sucnedcelaye 
are inevitable. Unfortunately, the board@appedamoere 
bear the brunt of Complaints as to delay whieleens scme 
combined result of procedures at the municipal and 


various provincial levels. 


In my opinion the recommendations of the Committee will 
aggravate this problem. The process at the municipal 
level will become more complicated and cumbersome. It 
will be more difficult to arrange meetings having regard 
to the requirements of formal notice to insure the 
integrity of the proceedings and the need to accommodate 
members of Council to insure continuity of “particinauroane 
The lead time in obtaining a Board hearing date will not 
be avoided. The actual hearing might be shorter if 
there 1S a transcript of the proceedinds at the Councm 
level and the Board is precluded from considering the 
weight to be given to the opinions of contending 
experts. If there 1s no transcript, much time mayeue 
lost in trying to determine what was the record before 
the Council. As the Board would be required to make a 
report, it can be anticipated that the time awaiting a 
gecision will be longer. “It will not. bewposs1bl ce sar 
the Board to give oral decisions except in the rare 

case where there are no grounds for interference and 

no new evidence has been brought forward. 


In all other cases, the new procedure requires a delay 
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for further consideration either by the Minister or 

by the Council. Assuming it were incumbent upon the 
Minister to review the Council's decision by reason 

of its conduct in the proceedings, it would be unseemly 
for the legislation to specifically preclude the right 
to make further representations to the Minister. Even 
if these additional representations did not involve a 
formal hearing, there would be additional delay. Con- 
Sidering the sensitivity of the Province in matters 
such as this, and the time taken to dispose of Cabinet 
appeals, a further significant delay could be antici- 
pated. 


Assuming the matter was sent back to the Council for 
reconsideration, one would be faced with further delay 
even if the Council elected not to hold a hearing. 
However, it would be reasonable to expect that a Council 
would hold a new hearing if only to avoid the imputation 
that its behaviour in reconsidering the matter was 
unreasonable or unfair. The time required for comple- 
tion of the process in a particular case could be 
further extended if there were a complaint that the 
Council's behaviour in reconsidering the matter in the 
light of the additional information was unreasonable 
or unfair. This would involve further lead time in 
getting an appointment, getting a decision and 

getting action by the Minister upon that decision 
assuming that the Board were to uphold the complaint 
of unfairness or unreasonableness. Leaving aside the 
possibility of a Cabinet appeal (and assuming that 
only one Cabinet appeal from the final decision will 
be permitted), it would not be unfair to suggest 

that the average time involved between the first con- 
siderations of contested applications and final 
disposition apart from any Cabinet appeal, could 


easily be doubled. 


In giving this time assessment, I have not taken into 
account the increased opportunity for applications to 
the Courts which will arise no doubt from the additional 
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complexity and also from the unaccustomed role which 


municipal councillors will be called upon to play. 


As requested, I will consider briefly the recommen- 
dations made in The Report of The Select Committee 

on The Ontario Municipal Board, 1972 relating to the 
role of the Ontario Municipal Board in the planning 
process. As in the case of the recommendations of tie 
Planning Act Review Committee, I will not deal with the 
various administrative and procedural suggestions 
except to the extent that they bear directly wponsthe 
powers of the Board. I might say, however, that The 
Select Committee Report was generally well received 
and it is unfortunate that more of its recommendations 
were not implemented. If this had been done, some 
considerable part of the impetus for avirepateretion. 


of the planning process would have been removed. 


Recommendation XIII that The Ontario Municipal Board 
Act and The Planning Act be amended to make clear that 
an objection or an appeal to the Board will be treated 
as an appeal and not as a hearing de novo is desirable. 
While, as I have noted, the actual practice of the 
Board is to impose an onus upon the individual objec- 
ting to. the municipal Council *s decision. thespresenu 
procedure does require the municipality to justaity 

its position and to present a complete case on all 
aspects of the application. in tsomescaseq  sthe spa ne 
1S able to isolate the assuesyand to cdhinecustne 
evidence. However, many objections proceed on the 
basis that all issues will be tested in the hope that 
the municipality will be found wanting in its presen- 
tation on some particular aspect. The proposed amendment 
would formally recognize the significance attributed 

by the Board to the local decision. Further, putting 
the onus upon an objector and requiring the objector 


to proceed first in the presentation of evidence would 
expedite hearings. 
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The Select Committee in Recommendation XIV encouraged 
the Board to hold preliminary hearings regularly in 
Toronto and elsewhere throughout the Province to 
dispose of frivolous or irrelevant objections and 

to define issues. I agree in principle with that 
recommendation but think that it should be related 

to an amendment to The Planning Act to clarify or if 
necessary to broaden the jurisdiction of the Board 

to dispense with a hearing even where there is an 
objection. 


Section 35 of The Planning Act provides as follows: 


"(12) Except as provided in subsections 13 

and 14, the Municipal Board shall, before 
approving any by-law passed under this section, 
hold a public hearing for the purpose of 
inquiring into the merits of the application 
and of hearing any objections that any person 
may desire to bring to the attention of the 
Municipal Board. 


(14) Where notice has been given under sub- 
section 13, the Municipal Board may, when no 
notice of objection has been filed with the 
clerk within the time specified in the notice, 
approve the by-law without holding a public 
hearing and, if one or more objections have 
been filed with the clerk within the time 
specified in the notice, the Municipal Board 
shall hold a public hearing unless under all 
the circumstances affecting the matter the 
Municipal Board considers the objection or, 
if more than one, all the objections to be 
insufficient to require a public hearing". 


It is my view that the Board cannot dispense with a 
public hearing on the ground that the objection or 
objections are “insufficient to require a public 
hearing" without giving the objector an opportunity 
to be heard. 


The Board's present practice is to proceed by way of 
a motion for directions to dispense with the holding 
of a public hearing. In my opinion the Act should be 
amended to permit the Board of its own motion to 
dispense with the need for a public hearing without 
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a motion where it is apparent from the wording of 

the objection that it is irrelevant or entirely 

devoid of merit. While the present legislation is 
broad enough to permit the Board upon a motion for 
directions to dispense with the need for a public 
hearing, it does put the onus upon the parties seeking 
approval to establish the insuft tetency ot thesopjec: 


OT. 


Further, recognizing the weight that the Board does 
and should give to local decisions. it woulda be 
appropriate for subsection (12) to stipulate that the 
Board may on motion after notice to the objector dis- 
pense with the need for a public hearing in thew event 
the objector has not shown sufficient cause to require 
a4 public hearing. There: is 1 pteler likeli nocescon 
abuse in permitting the Board to dispense with a 
public hearing without a motion and the combined 
effect of the two suggested changes would be to pro- 
vide a psychological readjustment and perspective 
which will encourage a freer use of the power to dis- 
pose of matters on motion. At the present time, one 
can claim a hearing as a right and argue that dis- 
pensing with a hearing is a power which should be 
Sparingly exercised. I[f one accepts the principle 
contained in Recommendation XII and recognizes the 
delay, time and expense involved in forcing an 
unnecessary hearing, there is no reason why an objec- 
tor should not have to show cause why there should be 
a public hearing. 


At the present time, municipal Councils are reluctant 
to ask the Board to dispense with a hearing. Some 
Board members are similarly reluctant to accede to 
such requests treating them as reserved for very 
exceptional cases. 
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I recognize that a more frequent use of motions for 
directions will add a further step to the proceedings 
in some cases. However, that delay will affect only 
applicants who seek in an improper case to dispense 
with a public hearing. 


The amendment I am suggesting should specifically 
empower the Board on a motion for directions to permit 
the matter to go for public hearing on defined issues 
or at large as the Board might direct depending upon 
the facts of the particular case. This will expedite 
the hearing and reduce cost where the particular 
matter or matters in dispute can be identified and 
isolated. 


Both the Select Committee and the Planning Act Review 
Committee recommend the implementation of subsections 
(24) to (27) inclusive of Section 35 of The Planning 
Act. I agree that this step should be taken and that 
it will alleviate the work load of both the Board and 
the Ministry in its reporting capacity to the Board. 

I am concerned, however, with the Select Committee's 
Suggestion that a by-law which comes into force by 
effluxion of time under this procedure be deemed to 
comply with the Official Plan. There should be some 
minimum requirement that the declarations which are 
required under that procedure to include a certificate 
from the Council by resolution or the municipal planner 
as to conformity with the Official Plan. I am not 
suggesting that the legislation include these as an 
option but merely that there be some specific provision 
requiring Council to address itself to this issue. If 
there is not some restraint, local pressures may be 
such that Councils might proceed contrary to an Official 
Plan relying upon their ability to deal with individual 


objectors. 


I support strongly the Select Committee recommendation 
that the rights of appeal be restricted and that the 
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power of the Board to review its own decisions should 

be restricted as to time and extent as suggested by 

the Select Committee. While I agree that appeals 

to the Cabinet should be restricted, I query whether 

it. is necessary to complicate the procedurer bya 

further preliminary hearing. In place of Recommendation 
XXIV I would prefer that the right to appeal to Cabine: 
be restricted to grounds involving deviation from 
government policy and situations where there is no 
government policy and the issue is of provincial 


Significance. 


Such restricted grounds would by themselves reduce the 
number of appeals. The Province by an effective 
screening procedure could quickly dispose of those 
which did not meet these criteria. I am concerned 
that the very existence of the right to a further 
hearing before the Board would in many cases encourage 
that route being taken merely for the delay factor 
involved. Again, it creates an unnecessary additional 
step in the process. 


TO: 


FR 
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Ministry of Housing 


OM: Ge. omen, -0.¢. 
Weir and Foulds 


RE: Analysis of Legal Implications of the 
Recommendations of the Planning Act Review 
Committee: 
section 19: Legal Effect of Official Plans 

It appears from chapter 6 of the Report that the 


P 
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anning Act Review Committee has the following con- 
rns arising from the present Section 19: 


the Official Plan does not require municipalities 
Or other public bodies to carry out works or 
programmes necessary to achieve the plan 


it does not restrict municipalities from carrying 
out programmes or undertakings of a non-structural 
nature 


it does not restrict provincial and federal govern- 
ments in carrying out their own works 


it operates indirectly upon private activities 
through the constraints it imposes upon zoning 


it produces misleading public expectations that the 
municipality must act positively to carry out the 


plan 
it can lead to inflexible plans 


the conformity provision turns the plan into a legal 
instrument rather than a planning instrument 


Councils may exclude from the plan important 
policies or programmes so as to have flexibility 
without going through the amendment process 


- significant planning formulations are kept out of 


the plan or are expressed as generalities 


On the positive side the Committee indicates that 
the Section gives landowners a degree of protection 


against rapid changes in municipal policy. 


The Committee has suggested that the words “have regard 
for" would overcome their specific concerns as to the 
present wording which I have enumerated. They have 
made this recommendation on the basis that the phrase 
"have regard for" has a defined meaning in law which 

is capable of legal interpretation and enforcement 

and that accordingly, the change would not result in 
any uncertainty as to the meaning of the statute if 

it were so amended. 


It does not appear that the Committee is concerned 

as to there being any uncertainty as to the meaning 

of the present Section 19. Rather, the change suggested 
is predicated upon policy considerations. 


A. In this part, I will review some of the more signi- 
ficant cases bearing upon the interpretation of 
the words “have regard for". 


Tl. Simpson v. Edinburgh, [1960] SiC. sie (Scoutnenm = 


In this case, the relevant Section of The lowneand 


Country Planning Act, 1947, p.12() was ast olsnowee 


“SUBJECT CO the PYOVIST ONS sor —ehiseanaseie 
next following section, where application is 
made to the local planning authority for 
planning permission, that authority may grant 
permission either unconditionally, or subject 
to such conditions as they think fit, or may 
refuse permission; and in dealing with any 
such application the local planning authority 
Shall have regard to the provisions of the 
development plan, so far as material thereto, 
and to any other material considerations". 


lhe applicant sought to have declared ultra vires, 
planning permission granted to the respondent as 
the former claimed such was in derogation of the 
development plan of the City of Edinburgh. Lord 
Guest dismissed the application and in so doing, 
had the following observations on the use of the 


nave regard to”. 


phrase 


"Section 12, which has already been quoted, 
obliges the local authority, in dealing with 
applications for planning permission, to have 
regard to the provisions of the development 
plan so far as material thereto and to any 
other material considerations. It was argued 
for the pursuer that this section required the 
planning authority to adhere strictly to the 


development plan. I do not so read this 
Section. 'To have regard to' does not, in 
my view mean 'slavishly adhere to'. It requires 


the planning authority to consider the develop- 
ment plan, but does not oblige them to follow 
it. ....If parliament had intended the planning 
authority to adhere to the development plan, it 
would have been simple so to express it". 


This case is authority for the view that the subject 
phrase is of a directory as opposed to mandatory 
nature. The obligation placed on a municipal 
Council by the use of such a phrase is merely to 
consider the contents of the Official Plan, but the 


Council is by no means bound by such content. 
Pe eio. Ven LDOWwTeek,. [:1968). UWiLVR.. 1718 -(P.C.). 


This case concerned the interpretation of p.14(1) 
of the Muslim Mosques and Charitable [rusts of 
Wakfs Act, 1956 (Ceylon) which directed that a 
trustee was to be chosen for a mosque as soon as 
the mosque had been registered. The same section 
provided that such trustee was to be appointed by 
the relevant authority which "shall have regard to" 
four specified matters. The appellant attacked the 
appointment of the respondent as trustee on the 
grounds that the latter's appointment was in dero- 
gation of p.14(1) of the aforementioned Act. In 
dismissing the application, Lord Pearson said: 


"It is said that if there was a purported appoint- 


ment of the plaintiff (respondent) as trustee, 
jt was invalid as contrary to the provisions 

of p.14(1) of the Act. It is trie tia iiaie 
subsection states in paragraphs (a), (b), (c) 
and (d), matters to which the Board in selec time 
a person or persons as a trustee or trustees 

of a mosque are ‘to have regard’, and that all 
or most of these matters would be in favour of 
appointing the defendants (appellants) as 
trustees. This position, howevers twas clean 
recognized by the Board at their meeting of 
August. 22nd, 1959, recorded in thelr minucese 
They decided nevertheless not to appoint the 
defendants as trustees because they were in the 
opinion of the Board unsuitable. Clearly that 
was a good reason if one the true construction 
of the subsection the Board had a discrecvion 
....The requirement that the Board ‘shall have 
regard’ to certain matters Tends winppece gece 
show that the Board's duty tn respect of tyece 
matters is limited to having regard to them. 
They must take them into account and consider 
them and give due weight to them, but they have 
an ultimate discretion and are not bound to 
select a person or persons whom they consider 
unsuitable". 


The Privy Council was of the view that a direction 
ina Statute “to have regard” to certaiinemagurars 
when considering certain action, is to be seen 

as merely a guide in how such action is to be 
taken. The authority involved is by no means 
bound to take action solely on the basis of the 
Matters they are directed “to have regard”, theugy 
prior to taking such action, the authority museean 
least direct their minds to: Sslch matters sor seine 
existence of such matters. 


3. Rathbone v. Abel, [1964-65] 38 A.L.J.R. Australia. 


This case concerned an application to determine the 
fair rent to be charged for a certain dwelling house 
pursuant to The Landlord and Tenant Act, 1948-6] 
(NS...) Section 21(1) of this Act prescribed 
factors which the Court was "to have regard" when 
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ascertaining the fair rent for the subject dwelling. 
The lower Courts had held that this requirement 

in Section 21(1) "to have regard" to certain 
matters meant that the Court should base its 
determination upon these listed items exclusively. 
Chief Justice Barwick disagreed. 


"Whilst, of course, it may not be universally 


true that a direction ‘to have regard to' certain 
facts or circumstances does no more than require 


the tribunal to which the direction is given to 
consider whether it should give any and, if so, 
what weight to the particular fact or circum- 
stance when performing the duty or exercising 

the right which is given to it, it can, I think, 
be said that in general a direction in such 

terms does not do more than that. In my opinion, 


the direction in the Act ‘to have regard to' the 
list of matters set out in Section 21(1) is no 
more than a direction to the Fair Rents Board, 
when determining the fair rent of premises, to 
consider each of these matters and determine for 
itself whether any, or any particular weight 
Should be given to them when arriving at its 
Poncrus 10: 


The interpretation of the subject phrase by Chief 
Justice Barwick illustrates that when such a phrase 
is employed, the relevant authority is to consider 
and set its mind to the listed criteria and also to 
any other consideration of relevance. The listed 
items are not an exclusive criteria but are more 
accurately described as a guide to be used to come 
to a determination. This obligation to set its 

mind to the enumerated factors will be shown later 
to be a very minor obligation placed on the relevant 


authority. 


A further point to note is that in arriving at his 
decision on the meaning to be accorded the subject 
phrase, Chief Justice Barwick compared the present 
wording of the relevant Act, to the wording employed 


in past acts of the same subject matter. 
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"The direction ‘to have regard to’, in any 


case, but particularly when contrasted with 
the rigid formula prescribed in earlier 
legislation does not, in my opinion, require 
the Board to adopt any particular method of 
determining the fair rent”. 


The use of this methodology allowed the Chief Justice 
to conclude that the subject phrase is "a guide 

but not a fetter”. Perry We WieromMes EL9OS)] tk aee 
441. Further, this method of approach would be 

of particular significance when the proposed amend- 
ment to Section 19 of The Planning Act comes before 

a Court in Ontario for interpretation. Seemingly, 
the Court would be at liberty to ascribe to the 
phrase @ meaning similar to that of Chien Justice 


Barwick, based on a comparison between Section 19 as 
amended, and prior to amendment. An Ontario Court 
could conclude that a municipal Counell. in enaceiee 
a zoning by-law, was free to consider and “have 
regard .to” not only the Off ictal Plancmbputecics 

any other consideration which it deemed to be of 
relevance. 


4. Lape v. Lape [1918], 124 N.E. 51, Supreme oui: 
Ot UNO: 


The case involved the interpretation of Section 
11990 of the General Code of Ohio which prescribed 
that in ordering alimony to a wife, the Court was 
to perrorm this task “having due regard to pro- 
perty which came to him (husband) by marriage and 
the value of his (husband) real and personal estate 
at the time of the divorce". The interpretation 
given this portion of Section 11990 was as fol lower 


Having due regard' is clearly a directory 


clause, and not of mandatory or all controlling 
influence. ‘Having due regard' does not mean 

that other facts, circumstances or conditions 
cannot be entertained. Quite the contrary sees 

18 a direction simply to the effect that the Court 
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in fixing the alimony must not overlook or 
fail to take into account the property which 
the wife may have brought into the common 
fund, nor must the Court fail to consider 

the value of the real and personal estate of 
the husband at the time of the decree. 
Manifestly these are proper considerations, 
and Should have due weight, but certainly it 
is not to be held that exclusive consideration 
Should be given to them". 


The Court went on to hold that in an award of 
alimony, the future weekly earning power of the 
husband was a relevant consideration in such a 
determination. 


This American authority is further support for the 
proposition that the subject phrase is merely 
directory in scope and does not preclude the rele- 
vant authority from considering and giving greater 
weight to other factors, not outlined in the 
section of the statute, which it considers to be 
of pertinent value to its considerations. 


5. Sullivan v. Boeing Aircraft Co. [1947], 187 
P.R. 312, Supreme Court of Washington. 


This case concerned the interpretation of a provision 
of a labour relations agreement. The relevant pro- 
vision was to the effect that "the company shall 
have regard to seniority" if it desired to change 

the shift its employees were assigned to. 


The plaintiff maintained that the subject phrase 

was synonomous with "governed by" and consequently, 
because of his seniority his assignment to the night 
shift was invalid. In dismissing the plaintiff's 


action the Court said: 


“We are of the opinion that the expression 


‘shall have regard to seniority’, as used in 


the agreement, was not intended to have the 


Same meaning as ‘will be governed by seniority’. 
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We think the term ‘shall have regard to seniority’ 
means simply that the company was required to 

take the matter of seniority into consideration, 
together with all the other factors presented by 
the particular situation, and if upon such 
consideration there was reasonable ground for 
making the transfer, and no arbitrary disregard 

of the respondent's (plaintiff) seniority rights, 
the company would be permitted to make such a 
change". 


The sole obligation placed on the Company by such a 
phrase, was to address their mind to the semiomi 
of the plaintiff. If anything was mandatory Dynes 
use of "have regard to", it was that the company had 
to, at the minimum, consider the factor enunciated 
in the provision of the labour relations agreement. 
Otherwise, the company had discretionary authority 
to assign employees to different shifts based on 


their own wisdom. 


The authorities are clear that if Section 19 of The 
Planning Act was amended to require the municipal 
Counei| to "have regard to” the Official Planewhem 
it seeks to implement the plan by the enactment of 
zoning by-laws, the sole obligation of the Council 
would be to consider or take into account the 
Official Plan when so enacting. The Counei) woul 
no, Longer be under a positive duty to, adhere scr 
contormn to the: contents of the plan as, it -is sre 
sently required to do. 


ResMississauga Golf and Country Club [19600040 
Da aReartted) 6/3). 


Purthers =the muntetpal “council would: have cule 
discretionary power to determine the weight to be 


qiveneto the OTfticial Plans when theys have regards 
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Ishak v. Thowfeek and Rathbone v. Abel (Supra). 


The employment of the subject phrase would also 
permit municipal Councils to consider or "have 
regard to" other considerations which they deem 

to be of material relevance. In essence, the 
phrase imports a discretionary power which muni- 
cipal Councils would be permitted to use within 
the bounds already established by the Courts, i.e. 
in a reasonable manner, solely for the reason the 
power was granted and not for ulterior motives. 


It is to be noted that the authorities outlined 
above all define the subject phrase in the context 
of a duty to "consider" which had been placed on the 
relevant authority. Such interpretation of “have 
regard to" accords with that given it by the 

major dictionaries. For example, Oxford Dictionary 
defines the verb regard as: "to look, to consider, 
take into account". 


Attention should thus be turned to the determination 
of what is involved in a duty to consider, and just 
how much consideration would a municipal Council be 
required to give the Official Plan if the relevant 
Section of The Planning Act was amended as recommended 
by the Report. 


1. Ayles & Romsey and Stockbridge Rural District 
Council i940, Te BR fae Be 3 


This case shows just how little is involved in 
fulfilling a duty to consider. Such a duty was 
placed on a municipal Council by the Town and 

Country Planning Act, 1932. The plaintiff challenged 
the Council's refusal to grant him permission to 
develop certain land on the grounds that the Council 
never really considered his application at all prior 
to the passage of a resolution refusing development 
permission. Vaisey, Jd. dismissed the plaintiff's 
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contention and held that the Council had considered 


the application since: 


"The plaintitt’s plans were on the Cable vate 
meeting of the Council and that this was suffi- 
cient, as anybody who wanted to could have 
looked at the plans before the resolution was 
passed". 


The content of a duty “to consider’ or “haver gedaan, 
to" specified criteria does, not place the snack 


stringent obligation on a municipal® Councine 


2. Walters Ww. Essex County Board ofgkdued tion 
ova Sec eete 


This case involved an expropriation of the plaintiff's 
farm land. An Inquiry Officer was commissioned co 
prepare a report on the intended expropriation. Such 
report was prepared which recommended that approval 

of the expropriation be refused. The defendant 
received the aforementioned report but still granted 
1ts approval of the expropriation. The plamnetits 
brought a declaratory action to annul the action sor 
the defendant on the grounds that they had failed 

“to, consider’ the report of the: Inquiry Of 1cemmas 

it was required to do by Section 8(1) of The 

EX proprracions Act, UR yse0. 1970s tc. Wo4e er leds eee 
in dealing with Section 8(1) of the Act which required 
the defendant *to consider” the report expressed amis 
VECWS=ao sO TNew ex Lent -OteecilSucdiUty ed om On Lowse 


“What, then, 1S thvolved in its duty to “cone vaers 
the report? Certainly, the Board must have the 
report before it, and the evidence shows that 
each member had a copy at least three days 
before the approval meeting. Although the word 
“eonsider' imports a time element, I do not 
think a Court can or should impose any arbitrary 
temporal standard any more than it can or should 
monitor the degree of required concentration 
upon the contents of the report. In the presenum 
case, the Board was in session on the report in 
committee of the whole for about one hour and 
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one half, and had before it a critical set 

of opposing reasons which it ultimately 
accepted. I see nothing improper, in view 

of the independent power of the Board as an 
approving authority, in its having a pre- 
packaged opinion before it prepared by its 
solicitor. Unless the good faith, indeed the 
honesty, of the members of the Board is 
called in question, the fact that they are 
briefed or counselled in advance to a re- 
jection of the report is not a ground for 
concluding that they did not ‘'consider' it. 

I do not read the duty to ‘consider' as 
imposing upon an approving authority an 
Obligation, if its decision is adverse to the 
opinion expressed in the report, to show by 
written reasons that its adverse decision is 
reasonably founded and hence run the risk of 
review by the Courts if they should conclude 
Buat at. tsanot". 


These two cases illustrate that an obligation to 
consider imposed on an administration body, imposes 
no practical constraint and is almost hollow. So 
long as it can be established that the authority 
under such duty had the relevant data in its 
possession at some time prior to the time when a 
decision was made, though no certain time period 
need be established, this would be sufficient 
compliance with a duty "to consider" to "have 
regard to". The fact that the authority at no time 
actually looked over or familiarized itself with 
the relevant data would not involve a non-fulfillment 
of a duty to consider. Essentially, an authority 
required "to consider" or "have regard to" relevant 
data or criteria is simply required to be made 
aware that it exists and not to arbitrarily dis- 
regard its existence. [see Sullivan v. Boeing 
Aircraft Co. (supra) ]. 


The above would seem to be in harmony with the 
decision in Franklin v. Minister of Town and Country 
Planning, [1947] 2 All E.R. 289 where a ruling of 

the defendant was challenged by several local 
residents who contended that the public proclamations 
of the defendant to the effect that development of 
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their area would proceed, despite expected objec- 
tions, illustrated that the defendant would not, 

and had not "considered" such objections as required 
by the Act. The House of Lords, in dismissing the 
plaintiff's action, in effect held that it was upon 
them to establish that the Minister had not carriea 
out his duty “to consider” objections = Ihe wtere 

fact that the Minister had made public speeches 
strongly indicating that the development would go 
through despite any forthcoming objections, did not 
establish that he had subsequently failed "to con- 
sider" the same, though such consideration was futile 
in affecting the Minister's Ultimate “decisi0n= qa 
the relevant authority knew the objections existed, 
and Seemingly, this would be sutTicrent to 10 fia 


Gece LOR CONS Oe = 
Conclusions 


From the foregoing it is clear that the new proposed 
wording has a reasonably well defined meaning in law 


and should not give rise to any uncertainty of inter- 
pretation. It will satisfy some of the concerns of 
the Committee which I have enumerated. However, it 
will have the practical consequence of emasculating 
the municipal planning policies in that they may be 
disregarded at will with impunity: “The weight tombe 
given to any policy statement will depend upon the 
mood of Council from time to time and the effects 


of lobbying or ratepayer pressure on an ad hoc DaSsise 


I find interesting the emphasis placed by the 
Committee upon finding words which have some defined 
meaning and which will therefore give certainty to 
the amendment recommended when those very words upon 
that construction will create uncertainty in the 
planning process. While this is admittedly a policy 
decision, 1 would draw an analogy to the basis upon 
which our Courts follow precedent. Rinfret,, Gaver 
put the matter as follows in Golisky v. Romanuik in 
Speaking for the Supreme Court of Canada: 


"It is fundamental to the due administration 

of justice that the authority of decisions be 
Scrupulously respected by all Courts upon which 
they are binding. Without this uniform and 
consistent adherence the administration of 
justice becomes disordered, the law becomes 
uncertain, and the confidence of the public 

in it undermined." 


My concern is that in an effort to give plans some 
flexibility the Committee's recommendations will 
destroy the plan as an effective "planning instru- 
ment". 


It must be remembered that the Courts are prepared 

to give generous interpretations in determining 
conformity with an Official Plan. They are not 
Strictly construed as in the case of a by-law. If 
the plan contains constraints they are self-imposed 
as a result of the local municipality itself adopting 
wording which is too specific. 


One might wish to consider an amendment to Section 19 
clarifying and expanding the concept of "conformity" 
to make clear that substantial conformity with the 
general intent and purpose of the plan is sufficient. 
I query the need for such an amendment as, in my view, 
that is the view a Court would take and most plans 
contain interpretation provisions to that effect. 
However, some of the concerns of the Committee might 
be alleviated by a statutory reaffirmation of this 
liberal approach to the application of the section. 
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